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use in connection with futures or op-
tion trading and such changes do not 
affect deliverable supplies or the pric-
ing basis for the product; 

(iii) Index products. Routine changes 
in the composition, computation, or 
method of selection of component enti-
ties of an index (other than a stock 
index) referenced and defined in the 
product’s terms, that do not affect the 
pricing basis of the index, which are 
made by an independent third party 
whose business relates to the collection 
or dissemination of price information 
and that was not formed solely for the 
purpose of compiling an index for use 
in connection with a futures or option 
product; 

(iv) Option contract terms. Changes to 
option contract rules relating to the 
strike price listing procedures, strike 
price intervals, and the listing of strike 
prices on a discretionary basis, or 

(v) Fees. Fees or fee changes that are 
$1.00 or more and are established by an 
independent third party or are unre-
lated to delivery, trading, clearing or 
dispute resolution. 

(3) Notification of rule amendments not 
required. Notwithstanding the rule cer-
tification requirements of section 
5c(c)(1) of the Act and of paragraphs 
(a)(2) and (a)(3) of this section, des-
ignated contract markets and reg-
istered derivatives clearing organiza-
tions may place the following rules or 
rule amendments into effect without 
certification or notice to the Commis-
sion if the following conditions are 
met: 

(i) The designated contract market 
or registered derivatives clearing orga-
nization maintains documentation re-
garding all changes to rules; and 

(ii) The rule governs: 
(A) Transfer of membership or owner-

ship. Procedures and forms for the pur-
chase, sale or transfer of membership 
or ownership, but not including quali-
fications for membership or ownership, 
any right or obligation of membership 
or ownership or dues or assessments; 

(B) Administrative procedures. The or-
ganization and administrative proce-
dures of a contract market or a deriva-
tives clearing organization’s governing 
bodies such as a Board of Directors, Of-
ficers and Committees, but not voting 
requirements, Board of Directors or 

Committee composition requirements 
or procedures, use or disclosure of ma-
terial non-public information gained 
through the performance of official du-
ties, or requirements relating to con-
flicts of interest; 

(C) Administration. The routine, daily 
administration, direction and control 
of employees, requirements relating to 
gratuity and similar funds, but not 
guaranty, reserves, or similar funds; 
declaration of holidays, and changes to 
facilities housing the market, trading 
floor or trading area; 

(D) Standards of decorum. Standards 
of decorum or attire or similar provi-
sions relating to admission to the 
floor, badges, or visitors, but not the 
establishment of penalties for viola-
tions of such rules; and 

(E) Fees. Fees or fee changes that are 
less than $1.00 or that relate to matters 
such as dues, badges, telecommuni-
cation services, booth space, real time 
quotations, historical information, 
publications, software licenses or other 
matters that are administrative in na-
ture. 

[66 FR 42283, Aug. 10, 2001, as amended at 67 
FR 62879, Oct. 9, 2002]

§ 40.7 Delegations. 
(a) Procedural matters—(1) Review of 

products or rules. The Commission here-
by delegates, until it orders otherwise, 
to the Director of the Division of Clear-
ing and Intermediary Oversight and 
separately to the Director of the Divi-
sion of Market Oversight or to the Di-
rector’s delegatee with the concurrence 
of the General Counsel or the General 
Counsel’s delegatee, authority to re-
quest under § 40.3(b)(2) or § 40.5(b)(2) 
that the entity requesting approval 
amend the proposed product, rule or 
rule amendment or supplement the 
submission, to notify a submitting en-
tity under § 40.3(c) or § 40.5(c) that the 
time for review has been extended, and 
to notify the submitting entity under 
§ 40.3(d) or § 40.5(d) that the Commission 
is not approving, or is unable to ap-
prove, the proposed product, rule or 
rule amendment. 

(2) Emergency rules. The Commission 
hereby delegates authority to the Di-
rectors of Division of Market Oversight 
and Division of Clearing and Inter-
mediary Oversight or the delegatees of 
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the Directors, authority to receive no-
tification and the required certifi-
cation of emergency rules under 
§ 40.6(a)(2). 

(b) Approval authority. The Commis-
sion hereby delegates, until the Com-
mission orders otherwise, to the Direc-
tor of the Division of Clearing and 
Intermediary Oversight and separately 
to the Director of the Division of Mar-
ket Oversight, with the concurrence of 
the General Counsel or the General 
Counsel’s delegatee, to be exercised by 
either of such Directors or by such 
other employee or employees of the 
Commission under the supervision of 
such Directors as may be designated 
from time to time by the Directors, the 
authority to approve, pursuant to sec-
tion 5c(c)(3) of the Act and § 40.5, rules 
or rule amendments of a designated 
contract market, registered derivatives 
transaction execution facility or reg-
istered derivatives clearing organiza-
tion that: 

(1) Relate to, but do not substan-
tially change, the quantity, quality, or 
other delivery specifications, proce-
dures, or obligations for delivery, cash 
settlement, or exercise under an agree-
ment, contract or transaction approved 
for trading by the Commission; daily 
settlement prices; clearing position 
limits; requirements or procedures for 
governance of a registered entity; pro-
cedures for transfer trades; trading 
hours; minimum price fluctuations; 
and maximum price limit and trading 
suspension provisions; 

(2) Reflect routine modifications that 
are required or anticipated by the 
terms of the rule of a registered entity; 

(3) [Reserved] 
(4) Are in substance the same as a 

rule of the same or another registered 
entity which has been approved pre-
viously by the Commission pursuant to 
section 5c(c)(3) of the Act; 

(5) Are consistent with a specific, 
stated policy or interpretation of the 
Commission; or 

(6) Relate to the listing of additional 
trading months of approved contracts. 

(c) The Directors may submit to the 
Commission for its consideration any 
matter that has been delegated pursu-
ant to paragraph (a) or (b) of this sec-
tion. 

(d) Nothing in this section shall be 
deemed to prohibit the Commission, at 
its election, from exercising the au-
thority delegated in paragraph (a) or 
(b) of this section to the Directors. 

[66 FR 42283, Aug. 10, 2001, as amended at 67 
FR 62352, Oct. 7, 2002; 67 FR 62880, Oct. 9, 2002]

§ 40.8 Availability of public informa-
tion. 

Any information required to be made 
publicly available by a registered enti-
ty under sections 5(d)(7), 5a(d)(4) and 
5b(c)(2)(L) of the Act, respectively, will 
be treated as public information by the 
Commission at the time an order of 
designation or registration is issued by 
the Commission, a registered entity is 
deemed to be designated or registered, 
a rule or rule amendment of the reg-
istered entity is approved or deemed to 
be approved by the Commission or can 
first be made effective the day fol-
lowing its certification by the reg-
istered entity. 

[67 FR 62880, Oct. 9, 2002]

APPENDIX A TO PART 40—GUIDELINE NO. 
1

(a) Application for Designation of Physical 
Delivery Futures Contracts 

A board of trade shall submit: 
(1) The rules setting froth the terms and 

conditions of the futures contract. 
(2) A description of the cash market for the 

commodity on which the contract is based. 
(i) The description may include, in addi-

tion to or in lieu of materials prepared by 
the board of trade, existing studies by indus-
try trade groups, academics, governmental 
bodies or other entities, reports of consult-
ants, or other materials which provide a de-
scription of the underlying cash market. 

(ii) Where the same, or a closely related 
commodity, is already designated as a con-
tract market which and is not dormant, the 
cash market description can be confined to 
those aspects relevant to particular term(s) 
or condition(s) which differ from such exist-
ing contract. 

(3) A demonstration that the terms and 
conditions, as a whole, will result in a deliv-
erable supply such that the contract will not 
be conducive to price manipulation or distor-
tion and that the deliverable supply reason-
ably can be expected to be available to short 
traders and salable by long traders at its 
market value in normal cash marketing 
channels. 
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